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This essay is cross-posted at SCOTUSblog.

Over the weekend Jodi Kantor and Adam Liptak published several stories in the Ne
York Times based on the internal Supreme Court memoranda that led to the famou
interim order staying President Obama’s Clean Power Plan in 2016.

The CPP order was unusual, but not because the Court temporarily decided a very
important issue via an interim order with no explanation. That had happened quite 
lot, even outside the death penalty and election contexts. See for example these two
interim orders from 2014 on abortion and same-sex marriage.
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The CPP order was novel at the time, I believe, because it temporarily shut down a
presidential program even before the court below had a chance to rule on the issue.
(The Court did something similar last year in enjoining President Trump’s Alien
Enemies Act deportations.) Viewed from the perspective of 2026, this order fairly
marks the beginning of the Court’s modern active engagement with presidential
initiatives via interim orders, as Kantor and Liptak suggest.

The CPP memoranda implicate lots of meaty legal and institutional issues which I w
analyze in due course. But for now I simply want to flag what I view as unfortunatel
tendentious reporting about the memoranda, especially but not exclusively about th
Chief Justice.

Without any support in the documents, Kantor and Liptak say the Chief Justice
seemed “angry” and “irritated” in the memos and they portray him as an almost bad
faith actor.
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I also do not think “the papers show” that the Chief Justice “acted as a bulldozer in
pushing to stop Mr. Obama’s plan to address the global climate crisis.” It was the C
Justice’s responsibility to write the initial memo with his views and his prerogative 
note disagreements with others. But he had no power to “bulldoze” anyone into vot
any particular way—especially Justice Kennedy, “the court’s ideological fulcrum,” w
cast the deciding fifth vote for a reason not offered by the Chief Justice.

Kantor and Liptak frame the order as part of a larger personal battle between the
Chief Justice and President Obama, even though the Chief Justice wrote two opinio
that saved Obamacare and also voted to uphold a different Obama EPA initiative.
(Kantor and Liptak note that the Chief Justice voted to uphold one of the Obamacar
cases but say “that was approved by Congress.” But of course the Chief Justice thou
the CPP was not authorized by Congress.)

Kantor and Liptak say the Chief Justice “and the other conservative justices have
repeatedly empowered the president through their shadow docket rulings” without
mentioning the very consequential rulings against Trump on the shadow docket (su
as this, this, and this), or the fact that every interim order Trump has won came to t
Court preselected by the solicitor general based on likelihood of success.

They mention that the Chief Justice’s legal analysis for the order rested in part on th
major questions doctrine that “in the years since . . . has played an increasingly
important role in the court’s work.” Since their central message is that the conserva
majority led by the Chief Justice is unprincipled and outcome-driven, they might ha
mentioned that two months ago he wrote an opinion for three conservative justices
that invoked major questions to strike down President Trump’s signature tariff poli
(Three liberal justices joined the tariff invalidation but did not rely on the major
questions doctrine.)

I also have a hard time understanding why Kantor and Liptak called out and went in
biographical detail about the law clerks who worked on and initialed the memos for
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the Chief Justice and Justice Alito but failed to mention or say anything about the la
clerk who apparently initialed the Breyer memo.

They also say that the Chief Justice took the “unusual step of quoting” a BBC
interview in which the EPA administrator effectively said (in Kantor and Liptak’s
words) that “the agency was baking the Clean Power Plan into the system in ways th
later presidents and Congress would not be able to undo.” I’m not sure how unusual
this is, especially since (as they failed to mention) this interview was cited in and rel
on in the application for the interim order.

There are other small things in the stories that seemed unfair or misleading. I see n
value in listing more, and I am sure others will see things differently. Kantor and
Liptak have provided the documents that form the basis of their story and so you ca
study them and decide for yourself.

I thank Tia Sewell for editorial assistance.
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